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PRESIDENTS MESSAGE 

opportunity to serve as President over 

the last year. It has been a very 
rewarding experience. | also want to thank 
the people who truly make our organization 
outstanding. 

John Lamoureux, our outgoing chairperson, and David 
Tong, our incoming President, have provided valuable guidance 
and support throughout the year. Thank you gentlemen. 

Our Secretary, Shirley Arcuri, and our Treasurer, Herb 
Donica, did a great job. Herb and Shirley will remain as officers 
of our organization for the upcoming year. Herb will be our new 
Vice-President, and Shirley will remain in her post as Secretary. 

Caryl Delano and Donald Kirk did a super job as co- 
chairs of the CLE Committee. The chairs of the CLE Committee 
have one of the hardest and most time-consuming jobs in our 
organization. The number and quality of our CLE programs over 
the last year speak volumes for Caryl and Donald’s dedication to 
the TBBBA. 

Luis Martinez-Monfort chaired our Publications and 
Newsletter Committee. Every year our newsletters get better 
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want to thank our Association for the 

    

CLERK'S CORNER 

by Chuck Kilcoyne 
Deputy-in Charge 

ith the Tampa Division’s move to 

mandatory use of ECF by local attorneys, 
our two-year District-wide transition to 

CM/ECF | is complete. Well, not really. In the coming 
months we will of course be implementing newer - 
versions of CM/ECF that make accommodations 
for the revisions required by the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005. 
We have been told to expect revisions to the 
program in August and December. As we are able 
to learn more about these revisions, we will provide 
more information on our web site and to all registered 
users. : 

For those of you who have recently 
appeared before the Honorable Michael G. 
Williamson in courtroom 10B, you probably noticed 

the Judge has elected to use a digital court reporting 
system as opposed to a live court reporter. In 

addition to Judge Williamson, Judge K. Rodney May 
here in Tampa and Judge Karen S. Jennemann in 
Orlando use the system. The electronic court 
reporting system being used in their courtrooms is 
call FTR Gold and allows for the digital recording of 
events in the Courtroom. The audio is recorded on 
a computer hard drive and on a disc thus providing 
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2005 Bankruptcy Reform Legislation: 
Uncharted Waters for Consumer Debtor Attorneys 

ection 707(b)(1) as amended by 
the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 

2005 (“Act”) provides that chapter 7 
cases may be dismissed by the court if 
the granting of relief under chapter 7 
would be an “abuse” of chapter 7. 
Subparagraphs 707(b)(2) and (3) set out 
the standards to be applied by the Court 
in determining whether a case may be 
dismissed as an abuse of chapter 7. 

They do so through an objective “means” 
test under (b)(2) and the subjective 
concepts of “bad faith” and “totality of the 
circumstances” under (b)(3). Section 
707(b) then goes on to explicitly provide 
for liability of attorneys representing 
debtors or creditors in chapter 7 cases 

under certain circumstances. The 
attorney liability provisions for debtors are 
found in subparagraph 707 (b)(4) and for 
creditors in subparagraph 707 (b)(5). 

A. Debtor’s Attorney Liability—§ 
707(b)(4). 

1.Liability Where Court Grants 
Motion to Dismiss for Abuse—§§ 

707(b)(4)(A) and (B). 
Subparagraphs 707(b)(4)(A) and (B) 

make clear that an attorney who 
represents a debtor whose case is 

dismissed for “abuse” under 
subparagraph 707(b)(1) may be subject 
to liability under Rule 9011. While the 
earlier versions? of subparagraph 
707(b)(4) provided that such liability was 
mandatory, the version that was enacted 

provides that a court “may” award 
sanctions rather than “shall” award 
sanctions. In addition, the prior versions 
provided that such sanctions “at a 
minimum” would include assessment of 
a civil penalty. The term “at a minimum” 
has been deleted from these provisions 
as enacted. 

Furthermore, language was added to 
the current version that makes it clear 
that a motion seeking sanctions in the 
context of the granting of a motion to 
dismiss under section 707(b), must be 

“in accordance with the procedures 
described in rule 9011.” Thus, it appears 

By Honorable Michael G. Williamson 

Tampa, Florida 

that as presently written, subparagraph 

707(b)(4)(A) simply makes clear that rule 
9011 applies to chapter 7 voluntary 
petitions—something that is already 
clear from the plain language of rule 9011 
which states in pertinent part: 

By presenting to the court ... 
by signing ... a petition ... an 
attorney ... is certifying that to 
the best of the [attorney's] 

knowledge, information, and 

belief, formed after an inquiry 
reasonable under the 
circumstances,— 

(1) itis not being presented for 
any improper purpose ...; 

(2) the claims, ... and other 
legal contentions therein are 
warranted by existing law or by 
a nonfrivolous argument for the 
extension, modification, or 
reversal of existing law or the 
establishment of new law; 

(3) the allegations and other 
factual contentions have 
evidentiary support or, if 
specifically so identified, are 
likely to have evidentiary support 

after a reasonable opportunity for 
further investigation or discovery; 
and 

(4) the denials of factual 
contentions are warranted on the 
evidence or, if specifically so 
identified, are reasonably based 
on a lack of information or belief. 

Given the applicability of rule 9011 to 
attorneys who file petitions under the law 
in effect at the time of the enactment of 
the new provision, one may conclude that 

the language of subparagraphs (b)(4)(A) 
and (B) does not add anything to current 
law. However, these provisions must be 
read in the context of section 319 of the 
Act which clarifies what may otherwise 
appear to be a meaningless provision. 
That section provides: 

It is the sense of Congress 
that rule 9011 ... should be 
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Focus on Fraud: 11% Circuit Supplants the “Mere Conduit” Fiction for Certain Subsequent 

Transferees 

released a 41-page opinion in connection with the 

bankruptcy case In re International Administrative 

Services, Inc. (“IAS”) which enunciated a new legal theory for 

suing certain subsdquent transferees of property which 

originated with a debtor. The court also considered issues 

relating to when and how a bankruptcy may extend the 

limitations period set forth in § 546(a) of the Bankruptcy Code, 

what constitutes adequate tracing in a complex fraudulent 

transfer case, and from what point in time an award of 

prejudgment interest is appropriate. 

O. May 3, 2005, the Eleventh Circuit Court of Appeals 

Factual Background 
Charles J. Givens, Jr., a colorful entrepreneur and gifted 

speaker, started the precursor to IAS, The Charles J. Givens 
Company, in 1986 after dabbling in such diverse businesses 

as music production and real estate speculation. IAS was 

promoted through late night infomercials as having information 

which would permit ordinary people to accumulate “wealth 
without risk” (also the titles of a series of best selling books 
by Mr. Givens). This information could be accessed through 

the purchase of a membership in the Givens organization 

followed by the purchase of various financial self-help products 
and seminars. Although little of the information offered by IAS 
to its members was proprietary or confidential, the charisma 

  

  
  

by Hans Christian Beyer Saxon, Gilmore, Carraway; Gibbons, Lash & Wilcox, FA. 

of Givens and skill of his public relations handlers produced 

an organization which, by the early 1990's, could boast over 

250,000 members and annual sales of over $100 million. As 

the Eleventh Circuit noted, IAS had become a “leviathan in the 

world of get-rich-quick schemes.” 

Unfortunately for IAS, at the same time that its sales were 

skyrocketing, storm clouds were gathering on its financial 

horizon. The financial advise offered by IAS was often not 

custom tailored to the laws of the states in which its individual 

members resided. For example, advise which the organization 

provided regarding the desirability of canceling their uninsured 

motorist insurance proved disastrous for citizens of various 

states who were involved in serious automobile accidents with 

uninsured drivers. This bad advice spawned a series of 

expensive class action lawsuits against the company and Mr. 

Givens. At the same time, the company was targeted by the 

attorneys general of various states for its refusal to pay sales 

tax in those states and both the company and Givens were 

targeted by the Securities and Exchange Commission in 

connection with certain real estate investment schemes. 

Finally, the Federal Trade Commission joined the fray by 

launching investigations into the company’s business practices. 

By this point, it became clear to the management of IAS 

that the company would be facing some very serious financial 
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President's Message 
Continued from page 1 
  

and better, and Luis certainly continued this trend. 
Great job Luis! 

  

e Tax Debts 

e Unfiled Returns 

  

» Tax Bankruptcies 
When you need experienced help, call... 

Larry Heinkel, Esq. 
(727) 894-2099 

www.taxproblemlaw.com 
St. Petersburg   

IRS PROBLEMS? 

e Payroll & Sales Taxes 

a *The hiring of a lawyer is an important decision that should not be based solely upon advertisements. 

3 Before you decide, ask us to send you free written information about our qualifications and experience. 

EE 

Carrie Beth Baris headed up our 

Membership Committee. Carrie was responsible 
for, among other things, updating our membership 
records and the preparation and distribution of 
the Association’s ever-handy Membership 
Directory. Under Carrie’s leadership, our 
membership increased substantially over the last 

year. 
Al Gomez and Pat Tinker co-chaired the 

Judicial Liaison Committee. In this role, they 
helped preserve and enhance our Association's 

relationship with the Judiciary and the Clerk's 

Office. These relationships are vital to our 
organization. Thanks Al and Pat. 

Kelly Petry chaired our Community 

Service Committee and, in this capacity, helped 

to organize a lawyer referral program that enlists 

’ 

Continued oii page 12   
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Focus on Fraud 

Continued from page 4 
  

difficulties in the immediate future. In response to this threat, 
Givens retained the services of asset protection attorney David 
H. Tedder, his law firm, and his company, The Institute for Asset 
& Lawsuit Protection, to devise a complex, multi-national scheme 
to protect IAS and Givens from their legitimate creditors. Tedder 
moved to Florida, where IAS was based, to implement this 
exceedingly complex program which included, among other 
things, sham employe leasing arrangements, a bogus income 
stabilization program, the purchase of a series of “private 
annuities” which had no value, and the creation of massive liens 
securing questionable loans. The end result was a comprehensive 
asset protection strategy which permitted Givens to remove over 
$50 million from IAS while simultaneously assuring IAS’s 
creditors that the company had no assets due to its massive 
“secured” obligations to foreign lenders and financial institutions. 

By 1996, IAS had hemorrhaged so much capital through the 
ministrations of Messrs. Tedder and Givens that it could no longer 
fund its ongoing operations. Accordingly, on June 20, 1996, IAS 
filed for voluntary relief under chapter 11 of the Bankruptcy Code. 
A creditors’ committee was appointed and began an investigation 
into the finances of the debtor which soon revealed significant 
potentially fraudulent activities. At the request of the creditors’ 

committee, the debtor transferred its avoidance powers to that 

committee to avoid any conflict of interest with the debtor's 
management, which was still controlled by members of the 
Givens family. This transfer of certain recovery powers survived 
confirmation of the debtor's reorganization plan which created 
the position of stock trustee to continue the attempts to recover 
fraudulently transferred assets for the benefit of IAS’s creditors. 
Since confirmation, the stock trustee has been North Carolina 
bankruptcy lawyer John A. Northen (the “Trustee”) who had 
previously acted as the chairman of the creditors’ committee. 
Attorney Hans Christian Beyer initially represented the creditors’ 
committee in the IAS Bankruptcy Case and related litigation 
and, post-confirmation, has represented the Trustee. 

The investigation into the potentially fraudulent transfers made 
by the debtor, under the ultimate control of Givens, for the benefit 
of the Givens family was routinely hampered by Givens and his 
professionals. After a motion seeking sanctions for failure to 
produce documents was filed by the Trustee, Bankruptcy Judge 
Karen S. Jennemann appointed a special master to investigate 
the alleged discovery abuses on behalf of the Givens family. 
The special master eventually concluded that documents crucial 
to the development of the Trustee's cases had been intentionally 
hidden or destroyed by Givens and his professionals. 

Notwithstanding these efforts by Givens and his professionals 
to hamper his investigation, the Trustee eventually filed suit 
against various transferees who had improperly received property 
of the debtor through the workings of the asset protection plan. 
Two of these were IBT, Inc. (“IBT”) and South California Sunbelt 
Developers, Inc. (“SCSD” and, collectively with IBT, the 
“‘Defendants”), both companies owned by a business partner of 
Tedder. After a three day trial, the bankruptcy court entered 
judgment against IBT and SCSD for the full amount of the funds 

  

transferred from the debtor together with prejudgment interest 
fromthe date of the initial transfer to SCSD. The Defendants - 
appealed but the District Court for the Middle District of Florida 
affirmed the bankruptcy court's judgment. The Defendants 
then appealed to the Eleventh Circuit Court of Appeals. 

Issues on Appeal 
The Defendants raised issues on appeal in four general 

areas. First, they maintained that both the bankruptcy court 
and the district court had erred as a matter of law when they 
permitted the Trustee to recover a fraudulent transfer from 
subsequent transferees without first suing the initial 
transferees. Second, the Defendants raised a number of 
issues relating to the ability of a bankruptcy court to extend 
the limitations period set forth in § 546(a) of the Bankruptcy 
Code. Next, the Defendants maintained that the bankruptcy 
court erred by finding that the Trustee had satisfied his burden 
of tracing the relevant funds from the debtor to the Defendants. 
Finally, they questioned the bankruptcy court's ability to 
award prejudgment interest from the date of the initial transfer 
of the debtor’s property to the Defendants. As discussed in 
greater detail below, the Eleventh Circuit Court of Appeals 
affirmed Judge Jennemann'’s original ruling on each of these 
points. 

Recovering Directly from Subsequent Transferees 
On appeal, Defendants argued that the clear language of 

§ 550(a) of the Bankruptcy Code required the Trustee to sue 
the initial transferees of the debtor's property as a condition 
precedent to bringing suit against the Defendants as 
subsequent transferees. The Trustee sued the Defendants 
under the fraudulent transfer provisions of Florida law as made 
applicable to the IAS bankruptcy case through § 544 of the 
Bankruptcy Code, the so-called strong arm provision. The 
Trustee never sued the initial transferees, in this case 
judgment-proof companies some of which had undergone 
liquidation proceedings in Panama. Section 544(b) requires 
a transaction to be avoided by a plaintiff before it can be. 
recovered under § 550. The support for the Defendants’ 
argument that an initial transferee must actually be sued 
before suit can be brought against a subsequent transferee 
is. found in § 550(a) dealing with the scope of permitted 
recovery. 

In relevant pant, § 550(a) provides that “to the extent that a 
transfer is avoided under section 544... .the trustee may recover 
for the benefit of the estate property transferred, or if the 
court so orders, the value of such property from (1) the initial 
transferee ... or (2) any immediate or mediate transferee of 
such initial transferee.” Defendants’ argument is based on 
the phrase “to the extent that the transfer is avoided” which 
they interpret to mean that a recovery of property can only 
been made “to the extent that the transfer has previously 
been avoided.” In other words, according to the Defendants, 

§ 550 of the Bankruptcy Code required the Trustee to avoid 
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Focus on Fraud 
Continued from page § 
  

the initial transfer of the property at issue before bringing suit 

against the Defendants as subsequent transferees. 

In support of their position, Defendants relied upon In re 

Trans-End Technology, Inc., 230 B.R. 101 (Bankr. N.D. Ohio 

1998), in which a bankruptcy court interpreted § 550(a) as 

requiring the actual avoidance of the initial transfer before 

seeking recovery from subsequent transferees. In reaching 

this interpretation, the Trans-End Court characterized the 

relevant language of § 550(a) was “unarguably ... unambiguous 

and plain.” 230 B.R. at 104. The Eleventh Circuit, however, 

disagreed with the Trans-End Court both with respect to this 

characterization and that court's ultimate ruling. 

The Eleventh Circuit found that the strict interpretation of 

the language found in § 550(a) imposed by the Trans-End 

Court and embraced by the Defendants “produces a harsh 

and inflexible result that runs counterintuitive to the nature of 

avoidance actions.” Specifically, the Eleventh Circuit found, 

following the majority position on this point outside of the 

Eleventh Circuit, that the phrase “to the extent that transfer is 

avoided under section 544” found in § 550(a) refers to the extent 

of the property which may be recovered rather than to the 

timing of the avoidance action. In other words, the language 

simply means that a plaintiff can only recover a transfer of a 

debtor's property to the extent that such a transfer is avoidable 

under § 544. This interpretation is consistent with the legislative 

history of § 550. See 24 Cong. Rec. H. 11,097 (Sept. 28, 

1978), S 17,414 (Oct. 6, 1978). 
While the position adopted by the Eleventh Circuit in the 

IAS Case is consistent with that of the majority of the courts 

considering this issue and with the legislative history of § 550, 

itis not entirely consistent with the Eleventh Circuit's previous 

treatment of subsequent transferees in fraudulent transfer 

actions. In past cases in which the Eleventh Circuit permitted 

fraudulent transfer actions to proceed against subsequent 

transferees, the court avoided the strict interpretation of § 550(a) 

which requires avoidance of the transfer to the initial transferee 

before proceeding against subsequent transferees by modifying 

the definition of “initial transferee.” See for example In re Chase 

& Sanborn Corp., 904 F.2d 588 (11* Cir 1990). Those cases 

involved an initial transferee, such as a bank, which did not 

have an ownership interest in or control over the property 

transferred and which did not act in bad faith. Accordingly, 

such an entity could be deemed a “mere conduit’ in the 

transaction and thus disregarded as an initial transferee. 

inthe instant case, however, the initial transferees were not 

third party financial institutions with no material interest in the 

overall transaction but rather special purpose entities created 

by Tedder at the behest of Givens; these were entities with 

guilty knowledge which do not fit into the mold of a “mere 

conduit.” Therefore, the Eleventh Circuit altered its position 

on initial transferees to find that although the Defendants were 

subsequent transferees, rather than initial transferees, they 

could still be sued in the first instance by the Trustee because 

the distinction between initial transferees and subsequent 

  

transferees for avoidance purposes is entirely irrelevant provided 

that the entities being sued either exercised dominion and 

control over the property transferred or “held some beneficial 

rightinit.” In reaching this decision, the Eleventh Circuit was 

careful to note that its ruling should not be viewed as eroding 

its existing conduit theory but rather providing an alternative 

theory of liability for cases involving multiple fraudulent transfers 

and no initial transferees which could credibly be characterized 

as mere conduits. 

Statute of Limitations Issues 

Defendants also raised a number of statute of limitations 

issues in their appeal involving whether and how a bankruptcy 

court may enlarge the limitations period set forth in § 546(a) of 

the Bankruptcy Code. Section 546(a) required the Trustee to 

commence his avoidance action against the Defendants within 

two years after the entry of relief in the IAS Bankruptcy Case. 

Since the IAS Case was filed on June 20, 1996, the § 546(a) 

period for bringing suit would normally have expired on June 

20, 1998. While the Trustee did riot file his complaint until 

February 10, 1999, he did file a motion seeking to extend the 

§ 546(a) period prior its expiration; the bankruptcy court granted 

this motion and extended the § 546(a) period. 

The Defendants argue that the Trustee's complaint was not 

timely because the bankruptcy court does not have the authority 

to enlarge the § 546(a) period, i.e., that § 546(a) creates a 

jurisdictional bar (which cannot be extended) rather than a 

statute of limitation (which is subject to waiver, equitable tolling, 

and equitable estoppel). This argument was rejected by the 

Eleventh Circuit on several grounds. First, the court noted 

that reading “a jurisdictional bar into § 546(a) would lead to 

absurd results” and therefore § 546(a) should be viewed as a 

statute of limitations which may be extended by a bankruptcy 

court under appropriate circumstances. Second, the Eleventh 

Circuit found that the Trustee had demonstrated an equitable 

basis to toll the § 546(a) limitations period. Specifically, the 

court found that where, as in the instant case, a trustee acts 

diligently but does not learn the details of a fraudulent 

transaction due to “fraud or extraordinary circumstances beyond 

the trustee's control,” then the doctrine of equitable tolling will 

act to prevent the expiration of § 546(a)’s limitations period. 

Citing In re Levy, 185 B.R. 378 (Bankr. S.D. Fla. 1995) and 

Lampf, Pleva Lipkind, Prupis & Petigrow v. Gilberson, 501 

U.S. 350, 363; 111 S.Ct. 2773, 2782; 115 L.Ed.2d 321 (1991). 

Tracing and Prejudgment Interest 

The final issues raised by Defendants on appeal dealt with 

the sufficiency of the Trustee's proof of tracing offered at trial 

and the propriety of the bankruptcy court's imposition of 

prejudgment interest against Defendants commencing from 

the original date that they received property of the debtor. With 

respect to tracing, Defendants argued that the Trustee had 

failed to trace every dollar from the debtorto the Defendants. 

The Eleventh Circuit held that while a plaintiff seeking recovery 

Continued on page 7 
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Focus on Fraud 

Continued from page 6 
  

of a fraudulent transfer clearly has the burden of tracing the 
funds which it claims originated with a debtor, “it is also true 
that proper tracing does not require dollar-for-dollar accounting.” 
In a complex fraud case, the Eleventh Circuit found that a 
plaintiff needs to show by a preponderance of the evidence 
that the funds for which recovery is sought originated with the 
debtor, flowed through certain pathways, and were eventually 
transferred to the defendant. . 

Finally, Defendants argued that the bankruptcy court's award 
of prejudgment interest against Defendants from the date upon 
which they originally received property of the debtor was 
improper. The Eleventh Circuit disagreed holding that while 
the Bankruptcy Code does not specifically authorize awards 
of prejudgment interest, the instant case with its findings of 
“massive fraud ... calls for the award of such interest” as 
compensation to IAS’s creditors for the improper use of funds 
which rightfully belonged to those creditors as represented by 
the Trustee. 

tranzon 

  

Clerk's Corner 
Continued from page 1 
  

the desired redundancy should one of the disc drives fail. From 
the Court's perspective, the use of the system eliminates the 
need to contract for and schedule a “live” court reporter and 
also allows the Judge, chambers’ staff, and attorneys to easily 
and quickly review the proceedings at any time without the 
delay of waiting for a transcript to be provided. Anyone can 
easily order an audio CD of the hearings that have occurred in 
one of our FTR courtrooms by following the instructions located 
on our web site. The software needed to listen to the CDs is 
free and easily downloaded. When a written transcript is 
required, one can be ordered by following the instructions on 
our web site. 

There are a few drawbacks associated with the use of 
the FTR system. Though we have tried very hard to 
strategically locate microphones around the courtrooms to 
ensure a quality recording, the quality degrades when the 
microphones are not used. Therefore we ask that you ensure 
you are using a microphone when speaking. Some attorneys 
like to walk and talk when they are approaching the bench or 

Continued on page 8 

TRANSFORMING ASSETS INTO ENERGY 

NATIONWIDE BANKRUPTCY ASSET DISPOSITION 
BW Real Estate Sold via Public Auction or Sealed Bid 
MB Liquidating Chapter 11 Sales 

IB Business Assets Sold via Public Auction or Sealed Bid 

M Businesses Sold as Going Concerns 

TRANZON companies average over one bankruptcy sale per week and have 
generated in excess of $100 million in proceeds to bankruptcy estates. 

THE TRANZON ADVANTAGE 

B Depth of Resources and Geographic Breadth 

Bl Expertise 

BR Marketing Resources and Experience 

B Stability and Strength 

tranzZon DRIGGERS 
“TRANSFORMING ASSETS INTO ENERGY 

Walter J. Driggers, Ill, CAI, AARE, 

Lic. Real Estate Broker, 

FL Lic. #AU707 and #AB1237 

  

  
Tranzon’s geographic coverage and expertise provide 
Trustees and Debtors in Possession with accelerated 
disposition services. 

Assets are professionally marketed and sold at market 
value as quickly as possible to maximize the return the 
the bankruptcy estate. 

For more information contact 

352.726.1047 

e-mail: soldnow@tranzon.com 

www.tranzon.com 
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THE TAMPA BAY BANKRUPTCY BAR ASSOCIATION 

2004-2005 

Committee Chairs 

The Association is looking for volunteers to assist us this coming 2004-2005 year. If you are interested in 

getting more involved with the Association or one of the Standing Committees, please contact any one of 

the Association officers or the Chairpersons listed below. 

COMMITTEE CHAIR(S) TELEPHONE FACSIMILE 

CLE Programs Caryl E. Delano (813) 223-2000 (813) 228-6000 

Donald R. Kirk (813) 228-7411 (813) 229-8313 

Community Service Kelley Petry (813) 239-0713 (813) 239-0715 

Court, U.S. Trustee, and Alberto Gomez (813) 301-1000 (813) 301-1001 

Clerk Liaison Committee Patrick Tinker (813) 228-2000 (813) 228-2303 

Membership and Elections Carrie Beth Baris (813) 224-9255 (813) 223-9620 

Publications and Newsletter Luis Martinez-Monfort (813) 229-3500 © (813) 229-3502 

Technology Cheryl Thompson (813) 273-5000 (813) 273-5145 

*Consumer Lawyers Randall Hiepe (727) 898-2700 (727) 898-2726 

*Ad-hoc, non-voting board members 

  
  

Clerk's Corner 
Continued from page 7 
  

a witness on the witness stand and, as they may be some 

distance from one of the microphones, this results in degrading 

the audio that is being recorded. The courtroom deputy can 

and does monitor the quality of the recording but will not 

normally interrupt the proceedings to ask someone to step 

closer to the microphone unless the deputy believes that you 

are so far away that no sound is being recorded. The other 

drawback is that if two people talk at the same time, it may be 

difficult to provide an accurate transcript or even discern the 

different speakers when listening to the audio. However, given 

the advantages of the system both for the court and the 

attorney, we hope that you will keep these limitations in mind 

when you appear in one of our FTR courtrooms and support 

our use of this system, 

In closing, let me congratulate David Tong and all the 

new members of the Board as they assume their new roles 

within the Association. Every member of this Court appreciates 

the help and support we routinely receive from the Tampa Bay 

Bankruptcy Bar Association. We are truly lucky to enjoy 

such a positive relationship with our Bar. §     
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TWO TAMPA JUDGES ANNOUNCE FORM ADEQUATE 
PROTECTION ORDERS WILL BE ENTERED IN MOST 
CHAPTER 13 STAY LITIGATION 

udge Michael Williamson and Judge Rodney May in the 
Tampa Division have instituted a new procedure for 
motions to lift stay in Chapter 13 cases which relate to 

homestead property and personal vehicles. Effective April 1, 
2005, when a creditor files a motion to lift the automatic stay, 
the Court will enter a preliminary order directing counsel for 
the creditor to file a proposed form adequate protection order 
within ten (10) days. If an adequate protection order is not 
submitted within the ten days, the motion isdenied without 
further order of the Court. The preliminary order also provides 
that if the debtor's plan states an intent to surrender the 
collateral (or the debtor has communicated this to you, or has 
already surrendered the collateral), the Court wiil immediately 
enter a lift stay order upon submission of an affidavit of 
surrender. [Exceptions to these procedures are when the 
Debtor is pro se, or additional relief language is contained in 
the motion. When this occurs, the Court will schedule a 
hearing.] 

by Dennis LeVine, Esq. 
Dennis LeVine & Associates, PA. 

The form adequate protection order provides that the debtor 
must cure any post-petition arrears by paying the regular 
contractual amount for the next payment due after the filing of 
the motion. Thereafter, the debtor must make a payment and 
one-half (1%2) until all post-petition arrears are cured. The 
form adequate protection order also contains provisions for 
evidence of insurance, an accounting, inspection of the 
collateral, and default. In addition, the form order provides for 
the creditor to be allowed a claim for attorneys’ fees and costs 
(where appropriate), and indicates how these fees should be 
asserted. 
Once the form adequate protection order is entered, any 

party can request reconsideration of the form order by filing a 
motion for reconsideration. In such cases, the Court will 
“promptly schedule a hearing. 

The form adequate protection orders can be found on the 
Bankruptcy Court's website — http://www.flmb.uscourts.gov/ 
Forms.htm. sm 
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      LE ZF ING: 
Time-saving, cost-cutting bankruptcy software 

For more than ten years, EZ-FILING, inc. has been revolutionizing 
computer-generated bankruptcy filings. That's why nearly 5,500 
practitioners nationwide depend on EZ-Filing® software. Rest 
assured, you won't find a better, more up-to-date bankruptcy- 
forms-preparation software program anywhere at any licensing 
price, only $399 for the Chapter 7 Package, $599 for the 
Comprehensive Package (7-13), and $899 for The Network 

- Package, and each comes with a FREE one-year update-service 
subscription, which includes telephone technical 
support and all enhancements and upgrades. 

    
  For more information, a no-obligation CD, 

or to order now with a 60-day money- 
back guarantee, call us toll-free: 
1-800-998-2424. To download a 
demonstration version or to read more 
about EZ-Filing, log on to www.ezfiling.com 

EZ-FILING, INC. 

899 Logan St., Suite 312, Denver, CO 80203-3155, sales@exfiling.com 
    

  

  

  
   



      

TBAAA ANNUAL DINNER 

Palma Ccia Golf & Country Club 
June 8, 2005 
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MAY TBBBA MONTHLY CLE LUNCHEON 
Topic: Legal U Turns 

May 11, 2005 

  
    
  

      
  

President's Message 
Continued from page 4 
  

our members to volunteer to take bankruptcy cases from the Bay Area Legal Services at reduced rates. Kelly has worked 
tirelessly in this role over the last couple of years. Thanks Kelly. 

Cheryl Thompson was in charge of our Technology Committee. Her responsibilities included the maintenance and . 
efficient operation of our Attorney Research Room. Cheryl also worked very hard in efforts to assist our members’ transition to 
the CM/ECF Program. 

Randy Hiepe did a fantastic job as the first-ever chair of the Consumer Lawyer Committee. Randy coordinated many 
programs which focused on the consumer bankruptcy practitioner and expanded the role of the consumer lawyer in our 
Association. 

I also want to extend a special thanks to our Bankruptcy Judges who have always been there to assist our organization 
in any way they can, whether by continued participation in our CLE programs and social events throughout the year or 
providing guidance and assistance on the issues of the day. | also want to extend a special thanks to David Olivera and Chuck 

Kilcoyne. They have been extremely helpful in identifying issues and concerns relating to the Clerk's Office and Judiciary, as 
well as providing helpful information to disseminate to our members. 

Finally, | want to thank all our members who volunteered their time and talents throughout this last year. If the strength 
of our Association can be measured by the active participation of our members, then | can report we have a very strong 
Association. = 
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GILLESPIE & ASSOCIAT ii INC. Turnaround Consultants 
Specializing in Building Value 
Chapter 11 Reorganizations, 

Restructuring and Liquidations 
Eugene J. Gillespie, Jr., Esq. & CTP 

Celebrating 1 0, years as a Certified Turnaround Professional 
   

"Experience As: 
7 

Receiver for Florida Hospital 

Liquidator and CEO for Chapter 11 Trustee in major fraud case in Florida 

CEO and Debtor-in-Posesssion in Chapter 11 for Airline serving Florida 

CEO of numerous now prosperous companies including: Dun & Bradstreet-France, Newsweek International, 
Stanley H. Kaplan Educational Centers, Diagnostic Health Services, co-founder hi-tech communications & defense 
contractors, etc. 

CEO and restructuring officer for several troubled companies including: KIWI Airlines, Florida Air, College Bound/ 
Ronkin Educational Centers, Greenbriar Hospital, generic pharmaceutical company, insurance agencies, a dozen 
real estate partnerships including two 500 unit residential and commercial complexes, advisor leasing and 
healthcare companies including nursing and assisted living facilities, etc. 

Member Florida and National Turnaround Management Association 

Member New York, New Jersey and U.S. Supreme Court Bars       

  

  
  

  

  

New York, New Jersey www.gillespieandassociates.com Florida Office 

(973) 785-4646 (727) 596-0993 

(973) 785-4777 Fax 1230 Gulf Boulevard, Suite 1108 

gjgillesjr@aol.com Clearwater, FL 33767 

CALENDAR OF EVENTS 

Event Date Location 

¥2 Day Trustee Seminar and 

Luncheon regarding new 

Bankruptcy Laws September 30, 2005 Marriott Waterside 

Full Day “Judges” Seminar and 

luncheon regarding new Bankruptcy Laws ~~ October 14, 2005 Hyatt Downtown 

New Bankruptcy Counseling 

    

  

    
  

(UST & Counsel Services) November 15, 2005 Hyatt Downtown 

Holiday Program — evening December 2005 Hyatt Downtown 
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PREVIEWING THE BANKRUPTCY REFORM ACT 

STETSON UNIVERSITY COLLEGE OF LAW 

DOWNTOWN CAMPUS 

JUNE 3, 2005 

  
  

  

MICHAEL ~~ ( 3 
ECKE Oo ecker Asset Management, Inc 
Associates, Inc. uctions Aa PROFESSIONAL MANAGEMENT OF 

  

  

      

@ RECEIVERSHIPS § rE, ACCOUNT RECEIVABLES. SKILLED AND 
Auctioneers * Liquidators * Appraisers EXPERIENCED COLLECTORS OF 

© Out oF COURT WORKOUTS WITH CREDITORS DELINQUENT ACCOUNTS THROUGHOUT 
OVER 40 YEARS IN THE AUCTION AND APPRAISAL 

NORTH, SOUTH, AND CENTRAL AMERICA, 
© ASSIGNMENTS FOR THE BENEFIT OF CREDITORS INDUSTRY, WE OFER A UNIQUE APPROACH TO AND THE CARIBBEAN. 

AUCTIONS, APPRAISALS AND LIQUIDATIONS. 
  

© SERVICES IN BANKRUPTCY CASES BNC ASSET RECOVERY & MANAGEMENT, INC. 

    
  

& ASSET LIQUIDATION FOR TRUSTEES 4 PERFORMS U.S.P.A.P. APPRAISALS CAN ASSIST WITH THE FOLLOWING SERVICES DURING 
# LIQUIDATION OF CHAPTER 7 & || CASES BANKRUPTCIES, A.B.C.'s AND RECEIVERSHIPS: # DISBURSING AGENT FOR DISTRIBUTIONS 
# SHORT AND LONG TERM ASSET DISPOSITIONS ® RECONCILIATION AND RECOVERY OF ACCOUNT RECEIVABLES 4 TRUSTEE FOR LIQUIDATING TRUSTS *Co M # FULLY LICENSED, BONDED AND INSURED LLATERAL MONITORAZATION 

¢ ADMINISTRATOR FOR CREDITORS COMMITTEE © COMPLETELY AUTOMATED © ACCOUNT RECEIVABLE ANALYSIS 

@ ASSET MANAGEMENT 
954.252. 1560 Fr. LAUDERDALE 

#CasH FLOW ANALYSIS 813.251.5229 Tampa 1133 FOURTH STREET © SUITE 309 
SARASOTA, FL 34236 @ CREDIT MANAGEMENT CONSULTATION 

www. : W.MOECKER.COM 94 1.954-0308 Sarasota FOR IMMEDIATE ACTION, PLEASE CONTACT ; e BIDS ( 7 JIM GRAHAM OR AL MICHENER. 
.840.BIDS (2437) ToLL FRee SREALESTATE fo for 800.840 954.252.8373 Fr. LaubEroALE 
WWW.MOECKERAUCTIONS.COM ealty, Inc. \. of 

Licensed pal Estate Brofigr www.BNCARM.coM 

OFFICES IN: FORT LAUDERDALE © TAMPA © JACKSONVILLE ® ORLANDO     
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20065 Bankruptcy Reform Legislation 
Continued from page 3 
  

modified to include a requirement that all documents 
(including schedules), signed and unsigned, submitted 
to the court or to a trustee by debtors who represent 
themselves and debtors who are represented by 
attorneys be submitted only after the debtors or the 

debtors’ attorneys have made reasonable inquiry to verify 
that the information contained in such documents is— 

(1) well grouhded in fact; and 

(2) warranted by existing law or a good faith 
argument for the extension, modification, or reversaf of 
existing law. 

Act, § 319 (emphasis added). 
Accordingly, practitioners can 

anticipate that rule 9011 will be amended 

in the coming months. It should be 
noted, however, that notwithstanding the 

refererice in section 319 to schedules, 
subparagraph 707(b)(4)(A) and (B) have 
nothing to do with the debtor's 

schedules except arguably to the extent 
that the “means” test calculations may 

be considered part of the schedules. 

Rather, they impose liability in cases 

where the court grants a motion to 

dismiss under section 707(b). To do so 
the court must either find that abuse is 
presumed by application of the “means” 

test under section 707(b)(2)}(A) or that 
the petition was filed in bad faith or the 

totality of circumstances demonstrates 
an abuse of chapter 7 under section 

707(b)(3). 
If a court dismisses the case based 

on “abuse” under section 707(b), onthe 

court's own motion or the motion of a 
party in interest, the court may then 
consider whether the attorney signed the 
petition in violation of rule 9011. While 

the motion for sanctions may be filed 
by any party in interest, reasonable 

attorney’s fees may only be awarded 
where it is the chapter 7 trustee who 
brings the motion to dismiss under 

section 707(b). The party liable for the 
attorney’s fees is the attorney for the 
debtor and not the debtor client. 

Most likely, just as with current 
practice, it will be the rare case that a 
chapter 7 trustee brings such a motion. 
There is a substantial financial 
disincentive for a chapter 7 trustee to 

engage in prolonged litigation either 
under section 707(b) or section 727 
when the successful outcome in most   0 2003 West Group L-301820/5-03   

Because you won't settle for second-best.   
You demand top quality from yourself, so you use only the best 

tools. You're the kind of attorney who insists on Chap 7. . 13 

Bankruptcy Filing Software. On one disc, Chap 7. . 13 provides ali 

official bankruptcy forms, a dient-intake form for efficient fact- 

gathering, practice forms, and all federal and state exemptions. It 

comes with electronic filing capability, superior technical support, 

and an optional Plan 13 module; Plus easy e-mail notification 

when updates are available. Differences that matter. 

Click west.thomson.com/bankruptcy or call 1-80C 
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2005 Bankruptcy Reform Legislation 
Continued from page 15 
  

cases jeopardizes their source of compensation (although if 
there is a conversion the chapter 7 trustee and attorney's fees 
will an administrative expense) but also guarantees that there 
will be no distribution in the occasional “asset” case. 
There may be instances in which a trustee may retain 

counsel who is representing a particularly aggrieved creditor 
under section 327(c) for the “special purpose” of prosecuting a 
707(b) motion. The trustee could seek attorney's fees in such 
cases. More likely, as in current practice, it will be the United 

States Trustee who will bring these actions. In the more typical 
situation of the motion being filed by the U.S. Trustee, 
sanctions will take the form of a “civil penalty” which will be 
paid to either the chapter 7 trustee or the U.S. Trustee. 

2.Investigation of Circumstances that Give Rise to Petition— 
§ 707(b)(4)(C). 

In light of the expected amendment to rule 9011, 
subparagraph 707(b)(4)(A) & (B) should also be read in 
conjunction with the requirements imposed by subparagraph 
707(b)(4)(C). This provision provides: 

(C) The signature of an attorney on a petition, 
pleading, or written motion shall constitute a 
certification that the attorney has— ° 

(i) performed a reasonable investigation into the 
circumstances that gave rise to the petition, pleading, 
or written motion; and 

(ii) determined that the petition, pleading, or 
written motion— 

(1) is well grounded in fact; and 
(Il) is warranted by existing law or a good faith 

argument for the extension, modification, or reversal 
of existing law and does not constitute an abuse under 
paragraph (1). 
11 U.S.C. § 707(b)(4)(C)(emphasis added). 

This subparagraph only applies to a “petition, pleading, or 
written motion.” These are terms of art and appear to have 
been carried over from rule 9011 which has a similar reference 
to “Every petition, pleading, written motion.” By definition, a 
petition is the paper that commences a case under sections 
301, 302, and 303 of the Bankruptcy Code and Bankruptcy 
Rules 1002, 1003, and 1004. A pleading is a complaint, answer, 
reply, cross-claim, and third party pleading under Rule 7(a), 
Fed. R. Civ. P. A motion is a request for an order under 
Bankruptcy Rule 9014. 

Importantly, neither a schedule nor statement of affairs falls 
within any of these definitions. They are distinct from the petition 
and are dealt with separately in the Bankruptcy Rules and in 
the text of subparagraph 707(b)(4)(D). In fact, rule 9011 
specifically states that “petition, pleading, written motion, and 
other paper,” does not include schedules and statements. 

Accordingly, it is apparent that in the context of a motion to 
dismiss under section 707(b), subparagraph 707(b)(4)(C) deals 
exclusively with the attorney’s signature on the petition. That 
signature constitutes a certification that the attorney has 
“performed a reasonable investigation into the circumstances 

  

that gave rise to the petition....” The phrase “that gave rise” 
suggests that the inquiry concerns the cause for the filing of 
the bankruptcy, that is, what gave rise to the filing. 

The issue confronting attorneys is what constitutes 
“reasonable investigation” for purposes of subparagraph 
(b)(4)(C). Given that this investigation only concerns the 
“circumstances that gave rise to the petition,” it would appear 
that the scope of the investigation is a narrow one. Further, 
the “circumstances” are those that would result in a court 
finding that the filing was an abuse of chapter 7 either by the 
failure of the debtor to meet the “means” test or due to subjective 
“bad faith” or a “totality of the circumstances” that indicate 
abuse. “Investigation” by definition implies a systematic 
examination. Merriam-Webster Collegiate Dictionary (10* ed. 

~ 1999) at616. 
It appears that this systematic examination must be done 

both with respect to the “means” test and subjective bad faith 
and totality of the circumstances. As an initial matter, counsel 

will need to be diligent in performing the calculations required 
by the “means” test. However, once application of this test 
becomes routine and standards are established as to what 
expenses are to be allowed, application of the “means” test 
may well become relatively simple. Indeed, a substantial portion 
of its application is done by resort of certain IRS standards 
and do not depend on the debtor’s actual circumstances. To 

Continued on page 8 

    

  

TOO BUSY TO HANDLE APPEALS? 

TRENAM, KEMKER’S 
APPELLATE PRACTICE GROUP MEMBERS 

AREAVAILABLE TOASSIST 
BANKRUPTCY PRACTITIONERS 

WITHAPPELLATE MATTERS. 

Our members include: 

MARIE TOMASSI 
Florida Bar Board Certified Appeal Specialist 

and 
DAWN A. CARAPELLA, 

Former Law Clerk to Alexander L. Paskay 
Chief U.S. Bankruptcy Judge Emeritus and 

Thomas E. Baynes, Jr., Chief U.S. Bankruptcy Judge, 

Middle District of Florida 

See our website at www.trenam.com 
or Call Marie Tomassi or Dawn Carapella 

at (813) 223-7474               
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by Andrew T. Jenkins, Esq. 
Bush Ross, PA. 

Keith T. Appleby has joined the law firm Fowler White Boggs Banker in Tampa as 
an associate. Mr. Appleby practices in the areas of bankruptcy and creditor's rights, 
and general business litigation. 

Donald R. Kirk, a shareholder with the law firm of Fowler White Boggs Banker, has 
been elected Chair-Elect of the Children's Dream Fund. 

Andrew T. Jenkins, an associate with the law firm of Bush Ross, P.A., was elected to 
the Board of Directors for the Young Lawyers Division of the Hillsborough County Bar 
Association. :   
    

  

          

  

Ironwood Advisory means business — We are 30 professionals with over 600 years of 
management experience in over 35 industries. Our areas of expertise include: 

Forensic Accounting 
Buy / Sell Agreements 
Due Diligence 
Debt and Equity Funding 
SEC Reporting 

Debt Restructuring 
Interim / Crisis Management 
Business Valuations 
Chapter 7 Trustee 
Chapter 11 Plan Administration 

Ironwood Advisory, LLC 
Peter Ford - St. Petersburg: 727-894-8021 

Jeff Condon - Tampa: 813-982-2019 
www.ironwoodadvisory.com 

Los Angeles ~ Palo Alto ~ Durango ~ Chicago ~ Tampa-St. Petersburg ~ Boston ~ New York 
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2005 Bankruptcy Reform Legislation 
Continued from page 16 
  

the extent that the debtor's expenses fall into the itemized 
expenses, counsel may require the debtor to bring in copies 
of payment invoices received in the prior 90 days. Note that 
these are also needed in order to obtain the correct mailing 
addresses and account number for the creditors as otherwise 
required by section 342(c). 

With respect to the issues of abuse resulting from bad faith 
or the totality of the circumstances, counsel will need to inquire 
of the debtor concerning the facts and circumstances leading 
up to the current financial problems. Possibly a questionnaire 
followed by an interview of the debtor by counsel as to these 
circumstances concerning the financial problems would satisfy 
this requirement if accompanied by an independent check with 
PACER concerning any prior filings by the debtor. Assuming 
that the questionnaire, interview, and checks with PACER do 
not raise any issues that require further follow up, it would 
appear that such an investigation would be reasonable under 
the circumstances. 

If the debtor “passes” the “means” test and there is no 
presumption of abuse and if the case involves the typical 
situation of financial problems brought on by health problems, 
loss of job, divorce, or simply creeping credit card debt over 
an extended period of time, counsel who conducts the sort of 
analysis described above should have no worry about a finding 
of a violation of subparagraph (b)(4)(C). 

3.No Knowledge After Inquiry of Incorrect Information in 
Schedules — § 707(b)(4)(D). 

The provision that seems to have caused the most concern 
among consumer debtor attorneys is subparagraph (b)(4)(D) 
which provides: “The signature of an attorney on the petition 
shall constitute a certification that the attorney has no 
knowledge after an inquiry that the information in the schedules 
filed with such petition is incorrect.” Importantly, this 
subparagraph does not use the term “investigation” as appears 
in subparagraph (b)(4)(C) concerning the duty to conduct a 
reasonable investigation into the circumstances giving rise to 
the petition. 

Rather, a lesser standard is implied in the use of the term 
inquiry, which means an “examination into facts” or “a request 
for information.” Merriam-Webster Collegiate Dictionary (10™ 
ed. 1999) at 604. The issue confronting attorneys is to whom 
and at what level must this inquiry be made. Some guidance 

as to the level of inquiry required of counsel can be gleaned 
from the language of section 527 which governs disclosures 
that are required to be made by a “debt relief agency” who 
provide services to an “assisted person.” Attorneys for the 
typical consumer debtors are considered “debt relief agencies” 
under the Act and consumers are considered “assisted 
persons” under the Act. Relevant to this issue is the following 
language of section 527(c) which provides: “Except to the 
extent that the debt relief agency provides the required 
information itself after reasonably diligent inquiry of the assisted 
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BANKRUPTCY ALTERNATIVE 
  

SAVE YOUR HOME FROM CHAPTER 13 

IF YOUR CLIENT can show: 
40% or more equity in their home 

Reasonable ability to meet lowered monthly payments 

Match them with a private lender 
WE CAN 
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Create a savings of 30% to 40% over a confirmed Chapter 13 

Get your client a discharge in 180 days instead of 5 years 
Save attorney time from 5 years of continual hearings. 

COUNCIL SELECT FINANCIAL, INC. 
P.O. BOX 4507 TAMPA, FL 33677-4507 (813) 237-6482 

FOR MORE INFORMATION VISIT 

www.counselselectfinancial.com 
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2005 Bankruptcy Reform Legislation 
Continued from page 18 
  

person or others so as to obtain such information reasonably 
accurately for inclusion on the petition, schedules, or statement 
of affairs....” Section 527(c) then goes on to set forth certain 
information which the “debt relief agency” who does not assist 
in the preparation of the petition, schedules, or statement of 
affairs must provide to the debtor. 

Section 527(c) implies a standard of care to conduct 
“reasonably diligent inquiry of the assisted person or others” 
s0 as to obtain “information reasonably accurate.” This language 
supports the conclusion that attorney in no way guarantees 
the truthfulness of the information contained in the schedules. 
Rather, it only implies that after a reasonably diligent inquiry, 
the attorney has no knowledge that any of the information 
contained in the schedules is not correct. 
One early article on this issue suggests that courts may 

look to the Supreme Court case of Field v. Mans for guidance 
on this issue.? As stated in Field v. Mans in the context of the 
standard to be applied in a section 523(a)(2) case: 

[1]t is only where, under the circumstances, the facts 

should be apparent to one of his knowledge and 
intelligence from a cursory glance, or he has discovered 
something which should serve as a warning that he is 
being deceived, that he is required to make an investigation 
of his own. 

Field v. Mans, 516 U.S. 59, 71 (1995). 
It appears that this provision simply makes rule 8011’s 

requirements that factual contentions in motions and pleadings 
are not known to be false to the attorney signing the pleading 

or motion applicable to schedules. 
B. Creditor’s Attorney Liability—§ 707(b)(5). 

Importantly, section 707(b) also contains a provision under 
which the debtor may be awarded reasonable costs — including 
attorney’s fees — incurred in contesting a motion under section 
707(b) if the court denies the 707(b) motion and finds that 
either the creditor violated rule 9011 or the attorney who filed 
the motion did not comply with the requirements of clauses 
(iy and (ii) of subparagraph (b)(4)(C). As discussed above in 
the context of the signature of a debtor's attorney on the petition, 
these clauses require a “reasonable investigation in the 
circumstances that gave rise to the ... written motion” and a 
determination that the “written motion ... is well grounded in 
fact...” 

While at first reading this may appear to simply make explicit 
what is already the law, that is, that rule 9011 applies to motions 
under section 707(b), the language used in (b)(4)(C)(i) — “well 
grounded in fact” — is a higher standard than the language 
found in current rule 9011 which only requires that “the 
allegations and other factual contentions have evidentiary 
support or, if specifically so identified, are likely to have 
evidentiary support after a reasonable opportunity for further 
investigation or discovery.” 

Importantly, sanctions under section 707(b)(5) may not be 

awarded against the trustee or the U.S. Trustee — the parties 

most likely to bring such motions. Also insulated from liability 
under this section is the occasional creditor's attorney that 
represents the trustee for the “special purpose” under section 
327(c) of bringing the section 707(b) motion. However, other 
parties in interest will be under a duty conduct an investigation 
into the circumstances of the case to insure that the motion is 
well grounded in fact. The time limit under current Bankruptcy 
Rule 1017(e) to bring such a motion is 60 days after the first 
date set for the meeting of creditors. Presumably, the 

Bankruptcy Rules will be amended to include other parties in 
interest within the coverage of Bankruptcy Rule 1017. 

Interestingly, a “small business” as defined in 707 (b)(5)(C) 
is not subject to such sanctions even though the small 
business files a motion that violates rule 9011. This provision 
will have very little effect since it defines a small business as 
one holding a claim of less than $1,000. lt is very unusual for 
holders of such small claims to participate in bankruptcy cases 
because of the costs involved in retaining counsel. 
C. Applicability of Section 707(b) Attorney Liability Provisions. 

It is clear that the attorney liability provision contained in 
section 707(b) apply only in chapter 7. 11 U.S.C. § 103(b). it 
is less clear, however, how broadly they should apply in chapter 
7 cases outside the context of a motion under section 707(b). 
That is, do they only apply to section 707(b) motions or can 
they be read to apply, for example, to a motion to determine 
secured status? 

In this regard, by its terms, attorney liability“under 
subparagraph (b)(4)(A) only arises if the court grants a motion 
under section 707(b). Thus, by its terms, it clearly does not 
apply to any other type of contested matter. 

While (b)(4)(B) can be read to apply to any rule 9011 violation, 
the context in which it is found following (b)(4)(A) also suggests 
that it was not intended to amend rule 9011 to provide a civil 
penalty in matters arising under other provisions of chapter 7. 
This conclusion is reinforced by the language, “If the court 
finds that the attorney for the debtor violated rule 9011...” A 
reasonable construction of this language is that the rule 9011 
violation referenced is the one in the prior paragraph which 
deals exclusively with a section 707(b) motion. 

Similarly, subparagraph (b)(4)(C), as applied with respect to 
a debtor's attorney’s determination that the filing “does not 
constitute an abuse” under section 707(b)(1), also only relates 
clearly relates to a section 707(b) motion. 

Another instance in which liability may be imposed under 
section 707(b), is where a creditor's attorney files an 
unsuccessful section 707(b) motion on behalf on behalf of a 
creditor. In such cases, the attorney for the creditor may be 
liable for failing to conduct the “reasonable investigation” required 
by subparagraph (b)(5)(A)(ii){Il). Again this liability only arises 
in the context of a motion under section 707(b). 

The one exception to this general conclusion is in the context 
of subparagraph (b)(4)(D). Subparagraph (b)(4)(D) deals with 
false information in the debtor's schedules — an issue that * 
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generally is not critical to a section 707(b) motion except to 
the extent that scheduled information is pertinent to the “means” 
test. It appears that if this issue is raised separately, for 
example, at the conclusion of an action under section 
727(a)(4)(false oath), then attorney liability may result outside 
the context of a section 707(b) motion. 
We can conclude, therefore, from a reading of these 

provisions that the expansion of attorney liability under the 
Act will relate only to section 707(b) motions and with respect 
to the debtor's schedules. In all other circumstances, rule 

9011 will continue to govern attorney responsibility for papers 
they sign and file with the court. 

Addendum 
Excerpts from § 707. —- Dismissal. 
707(b)(4)—Debtor’s Attorney Liability Provisions 
(A) The court, on its own initiative or on the motion of a party in 
interest, in accordance with the procedures described in rule 
9011 of the Federal Rules of Bankruptcy Procedure, may order 
the attorney for the debtor to reimburse the trustee for all 
reasonable costs in prosecuting a motion brought under section 
707(b), including reasonable attorneys’ fees, if— 

~ (i) a trustee files a motion for dismissal or conversion under 

this subparagraph; and 
(ii) the court— 

(I) grants such motion; and 
(11) finds that the action of the attorney for the debtor in 

filing under this chapter violated rule 9011 of the Federal Rules 
of Bankruptcy Procedure. 
(B) If the court finds that the attorney for the debtor violated 
rule 9011 of the Federal Rules of Bankruptcy Procedure, the 
court, on its own initiative or on the motion of a party in interest, 

in accordance with such procedures, may order— 
(i) the assessment of an appropriate civil penalty against 

the attorney for the debtor; and 
(ii) the payment of the civil penalty to the trustee, the United 

States trustee (or the bankruptcy administrator, if any). 
(C) The signature of an attorney on a petition, pleading , or 
written motion shall constitute a certification that the attorney 
has— 

(i) performed a reasonable investigation into the 
circumstances that gave rise to the petition, pleading, or written 
motion; and 

(ii) determined that the petition, pleading, or written motion— 
(1) is well grounded in fact; and 
(I) is warranted by existing law or a good faith argument 

for the extension, modification, or reversal of existing law and 
does not constitute an abuse under paragraph (1). 
(D) The signature of an attorney on the petition shall constitute 
a certification that the attorney has no knowledge after an 
inquiry that the information in the schedules filed with such 
petition is incorrect. 

  

  

  

  
  

707(b)(5)—Creditor’s Attorney Liability Provision 
(A) Except as provided in subparagraph (B) and subject to 
paragraph (6), the count, on its own initiative or on the motion 
of a party in interest, in accordance with the procedures 
described in rule 8011 of the Federal Rules of Bankruptcy 
Procedure, may award a debtor all reasonable costs (including 
reasonable attorneys’ fees) in contesting a motion filed by a 
party in interest (other than a trustee or United States trustee 
(or bankruptcy administrator, if any)) under this subparagraph 
if— 

(i) the court does not grant the motion; and 
(ii) the court finds that— 

(I) the position of the party that filed the motion violated 
rule 9011 of the Federal Rules of Bankruptcy Procedure; or 

(I) the attorney (if any) who filed the motion did not comply 
with the requirements of clauses (i) and (ii) of paragraph (4)(C), 
and the motion was made solely for the purpose of coercing a 
debtor into waiving a right guaranteed to the debtor under this 
title. 
(B) A small business that has a claim of an aggregate amount 
less than $1,000 shall not be subject to subparagraph (A)(ii)(l). 
(C) For purposes of this paragraph— 

(i) the term ‘small business’ means an unincorporated 
business, partnership, corporation, association, or organization 
that— 

(1) has fewer than 25 full-time employees as determined 
on the date on which the motion is filed; and 

(11) is engaged in commercial or business activity; and 
(ii) the number of employees of a wholly owned subsidiary 

of a corporation includes the employees of— 
(I) a parent corporation; and 
(II) any other subsidiary corporation of the parent 

corporation. 

Rule 9011. Signing of Papers; Representations to the 
Court; Sanctions; Verification and Copies of Papers 
(a) Signing of papers. 

Every petition, pleading, written motion, and other paper, 
except a list, schedule, or statement, or amendments thereto, 

shall be signed by at least one attorney of record in the 
attorney’s individual name. A party who is not represented by 
an attorney shall sign all papers. Each paper shall state the 
signer’s address and telephone number, if any. An unsigned 
paper shall be stricken unless omission of the signature is 
corrected promptly after being called to the attention of the 
attorney or party. 
(b) Representations to the court. 

ontinuea on page 
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By presenting to the court (whether by signing, filing, 
submitting, or later advocating) a petition, pleading, written 
motion, or other paper, an attorney or unrepresented party is 
certifying that to the best of the person’s knowledge, 
information, and belief, formed after an inquiry reasonable under 

the circumstances,— 
(1) itis not being presented for any improper purpose, such 

as to harass or to cause unnecessary delay or needless 
increase in the cost of litigation; 

(2) the claims, defenses, and other legal contentions therein 
are warranted by existing law or by a nonfrivolous argument 
for the extension, modification, or reversal of existing law or 
the establishment of new law; 

(3) the allegations and other factual contentions have 
evidentiary support or, if specifically so identified, are likely to 
have evidentiary support after a reasonable opportunity for 
further investigation or discovery; and 

(4) the denials of factual contentions are warranted on the 
evidence or, if specifically so identified, are reasonably based 
on a lack of information or belief. 
(c) Sanctions. 

If, after notice and a reasonable opportunity to respond, the 
court determines that subdivision (b) has been violated, the 
court may, subject to the conditions stated below, impose an 
appropriate sanction upon the attorneys, law firms, or parties 
that have violated subdivision (b) or are responsible for the 
violation. 

(1) How initiated. 
(A) By motion. A motion for sanctions under this rule shall 

be made separately from other motions or requests and shall 

describe the specific conduct alleged to violate subdivision 
(b). lt shall be served as provided in Rule 7004. The motion for 
sanctions may not be filed with or presented to the court 
unless, within 21 days after service of the motion (or such 
other period as the court may prescribe), the challenged paper, 
claim, defense, contention, allegation, or denial is not 
withdrawn or appropriately corrected, except that this limitation 
shall not apply if the conduct alleged is the filing of a petition 
in violation of subdivision (b). If warranted, the court may award 
to the party prevailing on the motion the reasonable expenses 
and attorney’s fees incurred in presenting or opposing the 

motion. Absent exceptional circumstances, a law firm shall 
be held jointly responsible for violations committed by its 
partners, associates, and employees. 

(B) On court's initiative. On its own initiative, the court 
may enter an order describing the specific conduct that appears 
to violate subdivision (b) and directing an attorney, law firm, or 
party to show cause why it has not violated subdivision (b) 
with respect thereto. 

(2) Nature of sanction; limitations. 

A sanction imposed for violation of this rule shall be limited 
to what is sufficient to deter repetition of such conduct or 

    
  

comparable conduct by others similarly situated. Subject to 
the limitations in subparagraphs (A) and (B), the sanction may 
consist of, or include, directives of a nonmonetary nature, an - 
order to pay a penalty into court, or, if imposed on motion and 
warranted for effective deterrence, an order directing payment 
to the movant of some or all of the reasonable attorneys’ fees 
and other expenses incurred as a direct result of the violation. 

(A) Monetary sanctions may not be awarded against a 
represented party for a violation of subdivision (b)(2). 

(B) Monetary sanctions may not be awarded on the court's 
initiative unless the court issues its order to show cause before 
a voluntary dismissal or settlement of the claims made by or 
against the party which is, or whose attorneys are, to be 
sanctioned. 

(3) Order. When imposing sanctions, the court shall describe 
the conduct determined to constitute a violation of this rule 
and explain the basis for the sanction imposed. 
(d) Inapplicability to discovery. 

Subdivisions (a) through (c) of this rule do not apply to 
- disclosures and discovery requests, responses, objections, 

and motions that are subject to the provisions of Rules 7026 
through 7037. 
(e) Verification. 

Except as otherwise specifically provided by these rules, 
papers filed in a case under the Code need not be verified. 
Whenever verification is required by these rules, an unsworn 
declaration as provided in 28 U.S.C. §1746 satisfies the 
requirement of verification. 
(f) Copies of signed or verified papers. 
When these rules require copies of a signed or verified paper, 

it shall suffice if the original is signed or verified and the copies 
are conformed to the original. 

* * * 

§ 527. Disclosures 

(c) Except to the extent the debt relief agency provides the 
required information itself after reasonably diligent inquiry of 
the assisted person or others so as to obtain such information 
reasonably accurately for inclusion on the petition, schedules 
or statement of financial affairs, a debt relief agency providing 
bankruptcy assistance to an assisted person, to the extent 
permitted by nonbankruptcy law, shall provide each assisted 
person at the time required for the notice required under 
subparagraph (a)(1) reasonably sufficient information (which 
shall be provided in a clear and conspicuous writing) to the 
assisted person on how to provide all the information the 
assisted person is required to provide under this title pursuant 
to section 521, including— 

(1) how to value assets at replacement value, determine 
current monthly income, the amounts specified in section 
707(b)(2) and, in a chapter 13 case, how to determine 
disposable income in accordance with section 707(b)(2) and 
related calculations; 

Continued on page 23 
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Judge Thomas E. Baynes, Jr. : The Man Behind the Robe 

interacting with other attorneys is what | normally would 
not learn about them in going about the day-to-day business 

of the law. This is particularly true of our judges who remain 
somewhat separated from the rest of the legal community 
due to their role within our legal system. | recently had, 

however, the wonderful occasion to have lunch with Judge 
Baynes to ask him questions and hear great stories of his life 
and interests both in and beyond the law. | asked Judge 
Baynes everything from his inspiration for some of his favorite 
“Baynesisms”, to his favorite music and books, to what 
profession other than the law would he like to try, and even his 
favorite beer. He answered each and every question with great 
enthusiasm and with the true art of a great storyteller. | share 
with you some of his thoughts and stories. 

Thomas E. Baynes, Jr. grew up in Augusta, Georgia 
attending the Academy of Richmond County for the last two 
years of high school. The Academy, chartered in 1783, is the 
oldest educational institution in the State of Georgia. Actually, 
during the years of 1865-1867 Union troops used the school 
as headquarters. While in high school, Judge Baynes, active 
in the Boy Scouts, would spend a couple of weeks during the 
summer with the Forestry Service. Intrigued with Forestry as 
a profession, he entered the University of Georgia joining its 
Forestry program. During his first year of college, he learned 
from his senior fraternity brothers that the job market in Forestry 
was not exactly booming. So, he changed his academic focus 
to economics and law. He completed three years of college 
earning a Bachelor of Arts in Economics and a minor in Ancient 
Greek Civilization. He also enjoyed such other subjects as 
physics. During his fourth year at UGA he began his law 
school career, while also serving as a teaching assistant to 
his economics professor. After returning from a four-year tour 
of duty in the Navy, Judge Baynes completed his law school 
education at Emory University receiving both a J.D. and LL.M. 
Judge Baynes also received an LL.M. from Yale University 
School of Law. 

From his college days, Judge Baynes tells the story 
of how during the final exam of the newly taught college course 
named “Macroeconomics” the professor wrote seven formulas 
over the expanse of the board and then left the room. Returning 
to the classroom with the Dean, the professor remarked as 
he gestured to the board, “isn’t that just the meanest SOB 
your ever saw?” leaving the students stunned. Itis no surprise 
that to this day Judge Baynes gets a chuckle from this story 
since he is a bit of a prankster himself. For the April 1994 
edition of this very publication (the April Fool's edition), he 
authored the totally fictitious “Order on McGillicuddy Motion 
to Lift Stay” which addresses a debtor wanting to intern his 
deceased spouse, tragically run over by a pie wagon, in a 
mausoleum on the debtor's property over the trustee’s 
objection. The ruling (faux, of course) was “We will keep 

| have always found that the most fascinating aspect of 

By: Elena Foras Ketchurn, Esquire 
Stichiter Riedel Blam & Prosser PA. 

everyone on ice (at the estate’s expense) until the Court hears 
the Objection to Exemptions.” What a splendid punch line. 

Itis this wit and humor that we all came to expect and 
enjoy in hearings before Judge Baynes. Perhaps one of the 
most recognizable “Baynesism” is the sliding down the 
razorblade of life metaphor. When asked the inspiration for 
this metaphor, Judge Baynes quickly explains that it is a line 
from a song of Tom Lehrer, a Harvard math professor and 
songwriter/performer/satirist. The song entitled “Bright College 
Days” found on Lehrer’s album “An Evening Wasted with Tom 
Lehrer” is a spoof on college alma maters. The full stanza 
toward the end of the song goes “Oh, soon we’ll be out amid 
the cold world's strife. Soon we'll be sliding down the razor 
blade of life.” Another well known “Baynesism” is “the name of 
the game is”. This saying sums up his advice to new attorneys 
which is to read all the rules (especially the local rules which 
should be committed to memory and enforced at every 
opportunity) for these set out how the legal game is played. 
Just as you would not play Monopoly without knowing the 
rules, attorneys should not play the legal game without knowing 
the parameters. 

When the question of his favorite Baynesism was 
posed, he could not pick a single favorite, but is fond of the 
following two sayings: “no good deed goes unpunished” by 
Clare Booth Luce, in H. Faber, The Book of Laws, 1980 and 
“the wicked fleeth when no man pursueth: but the righteous 
are bold as a lion” from Proverbs 28: 1. The boat which the 

TBBBA gave to Judge Baynes as a gift upon his retirement 
from the bench is named “Good Deed”. Judge Baynes adds 
that quotes to fit any circumstance can be found in either the 
Bible or the works of Shakespeare. How true. 

As Judge Baynes has previously mentioned, books 
are like “old friends”. As we have all come to learn, Judge 

Baynes is very well-read and on his lengthy drives to and from 
the courthouse would listen to various books on tape. 
Considering the number of books read, | was interested in 

learning what book was his favorite and which book he suggests | 
every attorney to read. The books mentioned by him highlight 
both the lure which the courtroom has on him and his interest 
in human relationships and dynamics. 

One of Judge Bayne's favorite books is Robert Traver's 
Anatomy of a Murder- a courtroom drama captivating the reader 
with the various trial tactics. Perhaps Judge Baynes is drawn 
to this story because he always wanted to be a trial lawyer 
and the most enjoyable aspect of being on the bench for him 
was being in the courtroom embroiled in the day to day battles 
and issues brought therein. On the other hand, perhaps he is 
drawn to the story because it pits a big city prosecutor (picture 
George C. Scott who plays this role in the 1959 adaptation of 
this novel) against a small town defense attorney (picture Jimmy 
Stewart). His favorite movie is “Harvey” also with James Stewart. 
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Judge Thomas E. Baynes, Jr. 
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This same David and Goliath story was played out on 
a smaller scale on one occasion in the Celotex case. An 
attorney from Georgia filed a motion seeking relief from the 
automatic stay so his client could proceed with a personal 
injury action in state court. Having not been able to reach 
agreement with Debtor's counsel, the attorney had to travel 
from Georgia to Tampa for the hearing. At the hearing held 
before Judge Baynes, the Georgia attorney began to argue 
the merits of the motion to the Court. Learning the attorney 
was from Augusta, Judge Baynes asked him if he attended 
the Academy of Richmond County. The attorney had. Upon 
learning this, the attorney and Judge Baynes exchanged 
pleasantries concerning various teachers, etc. As Judge 

Baynes came to hear about it later from a Bankruptcy judge in 
Georgia, the attorney from Georgia, upon returning home, was 
praised for having earned a hometown advantage in the big 
city of Tampa, hundreds of miles from his own. 

The books suggested for every attorney to read are 
The Partners (1974) and The Education of Oscar Fairfax by 
the author Louis Auchincloss. When questioned as to his 
selection of these books, Judge Baynes responded, “because 
they portray who we (attorneys) are.” These books provide a 
glimpse into the nature of our profession and the real dramas 
that take place without falling victim to hyperbole or 
romanticism. The focus is on the dynamics between people. 

This is the same focus when Judge Baynes describes any 
one of the cases which were before him, whether it be a 
complex case such as Celotex, a confirmation hearing or an 
adversary hearing. When | pondered the meaning of this focus, 
| realized that through it one sees the humor, sadness and 
humanity in who we (attorneys) are and what we do. 

Outside of reading, Judge Baynes enjoys listening to 
both jazz and classical music. He has a large jazz music 
collection with some of his favorite artists being Dave Brubeck, 
Ella Fitzgerald and the Modern Jazz Quartet. In addition, he 
enjoys listening to the cellist Mstislav Rostropovich and the 
tenor Placido Domingo. Some of Judge Baynes’ other interests 
extend to the outdoors, such as gardening and fishing. In 

fact, the Deschutes river located in Central Oregon is his favorite 
place for trout fishing. Perhaps he also likes Deschutes 
because this is the site of the brewery, Deschutes Brewery in 
Bend, Oregon, which brews is his favorite beer, Deschutes 
Porter (for the latest calendar of events at the brewery visit 
www.deschutesbrewery.com). Judge Baynes is also a dog 
lover, owning two yellow Labrador retrievers. Itis not surprising 
then that his favorite poem is “An Introduction to Dogs” by 
Ogden Nash which proclaims that a “dog is man’s best friend” 
and “upright as a steeple”. 

Judge Baynes is truly a student of life with a ravenous 
curiosity concerning just about everything. He has an incredible 
wit. In addition, he has a true gift to seamlessly draw 

connections between people, places and things — such as, 
when discussing a book, he draws upon the movie adaptation 

  

  

      

or even when discussing his favorite beer he tells you about 
the river for which it is named and the great fishing which can 
be found therein. 

We thank Judge Baynes for his many years of service 
on the bench. In addition, we are truly fortunate that Judge 
Baynes will be remaining active within our legal community 
and the TBBBA having affiliated with Charles Castagna 
Mediation group as a mediator/arbitrator. We look forward to 
seeing him and learning of his latest trip or the latest book he 
has read at the next bar luncheon. 

Author's Note: Special thanks to Judge Thomas E. Baynes, 
Jr. for taking the time to meet and for all of his great stories 
and insights! Thank also Richard C. Prosser, Esq. and the 
other attorneys of Stichter, Riedel, Blain & Prosser, PA. for 
their invaluable input on this article. io 
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(2) how to complete the list of creditors, including how to 
determine what amount is owed and what address for the 

creditor should be shown; and 

(3) how to determine what property is exempt and how to 
value exempt property at replacement value as defined in 

section 506. 

* * * 

Sec. 319. Sense Of Congress Regarding Expansion Of 
Rule 9011 Of The Federal Rules Of Bankruptcy Procedure. 

It is the sense of Congress that rule 9011 of the Federal 
Rules of Bankruptcy Procedure (11 U.S.C. App.) should be 
modified to include a requirement that all documents (including 
schedules), signed and unsigned, submitted to the courtorto 
a trustee by debtors who represent themselves and debtors 
who are represented by attorneys be submitted only after the 
debtors or the debtors’ attorneys have made reasonable inquiry 
to verify that the information contained in such documents 
is— 

(1) well grounded in fact; and 
(2) warranted by existing law or a good faith argument for 

the extension, modification, or reversal of existing law. 

(Endnotes) 
' For reference, the relevant portions of section 522 and related provisions 
as amended are set forth in the addendum to these materials. 
2 8. 420 passed by the Senate on March 15, 2001 and H.R. 333 passed by 
the House March 1, 2001. 
3 Catherine E. Vance, Attorneys and the Bankruptcy Reform Act of 2001: 
Understanding the Imposition of Sanctions Against: Debtor 
's Counsel, 

106 Com. L.J. 241, 270 (2001). 
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